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Overview: 
1. The definition of “capacity” 

2. Assessing capacity 
1. Procedural requirements 

2. Substantive requirements 

3. Obtaining substitute consent 
1. Identifying the SDM 

2. “lawful” substitute consent 

4. CCB Hearings 
1. Preparing 

2. Presenting 



The Focus Today Is: 
• Not on ethics, which is what you ought to do; 

• Not on policy, which is what someone else 
thinks you ought to do;  

• But on the law, which is what you have to do. 

– “The Law is the minimum ethic” {Bernard Dickens} 

• How can a health practitioner say he or she 
respects a patient’s autonomy if there is no 
respect for patient’s legal rights and the 
practitioner does not know his/her legal 
obligations to patients? 



WHAT IS CAPACITY?  



Capacity to Consent (or refuse consent) to 
Treatment 

 

• Assessed under the Health Care Consent Act (the 
“HCCA”) 

• Assessment is done by the “health practitioner” 
proposing a treatment (or plan of treatment) 

– Or a member of the team proposing a “plan” 

• This assessment can occur in any setting 

• Consent not required to assess capacity under HCCA. 



Capacity is Always Presumed 

• Health Care Consent Act (HCCA), s.4(2): 

 

• A person is presumed to be capable with 
respect to treatment, admission to a care 
facility and personal assistance services. 

 

• This applies to everyone, regardless of age or 
mental status 



THE TEST FOR CAPACITY 

……….. 



HCCA 4.(1)….  

• A person is capable with respect to a 
treatment, admission to a care facility or a 
personal assistance service if the person is 
able to understand the information that is 
relevant to making a decision about the 
treatment, admission or personal assistance 
service, as the case may be, and able to 
appreciate the reasonably foreseeable 
consequences of a decision or lack of decision. 



• A person is capable with respect to a 
treatment if the person is: 

•  able to understand the information that is 
relevant to making a decision about the 
treatment  

• AND 

    able to appreciate the reasonably foreseeable 
consequences of a decision or lack of decision  



Note that it is: 
 

The ability  

 

 to understand the 
information 

 
 and appreciate the 

consequences 

 

 

Not simply  
 

whether or not the 
patient actually 
understands 
 

 and appreciates. 



Other than incapacity, what 
impairs understanding and 
appreciation? 

• Need for a translator? 

• Poor explanations? 

“As a result of a CVA your husband has an ABI.  
We’d like to palliate, ok?” 



Capacity is Time and Decision Specific 

 

 

• There is no such thing (in law) as someone 
who is “incapable forever of making all 
treatment decisions”. 



……... 
Section 15(1) of the HCCA: 

A person may be incapable with respect to 
some treatments and capable with respect 
to others. 

 

• Every capacity assessment must concern a 
specific treatment decision  

• “Treatment” may include a plan of 
treatment (see definition in HCCA, s.2). 

• “Treatment” includes a “Community 
Treatment Plan” – part of a CTO 



Time Specific 

Capacity can change over time. 

 

HCCA, s. 15(2): 

A person may be incapable with respect to a 
treatment at one time and capable at another. 

• Every capacity assessment must assess a 
person’s capacity to make a specified decision 
at that time. 



 

It does not matter whether the person 
will in fact consent to the treatment 

 

Acquiescence does not mean capacity.  
Refusal does not mean a lack of capacity. 

 

 

“Assent” is not “Consent”  

 

 
 

 



Best Interests are Irrelevant to 
Determining Capacity 

 

• There is no place in capacity assessments for 
consideration of a patient’s best interests, or 
the “wisdom” of a proposed decision. 
– “Well, he refused the meds so I made him 

incapable.” 

• A person has the right to make [capable] 
foolish or even dangerous decisions for 
herself. 



Why Capacity is Important 

• HCCA s,10.(1)   

A health practitioner who proposes a 
treatment for a person shall not 
administer the treatment, and shall 
take reasonable steps to ensure that 
it is not administered, unless,  

 

 



• (a) he or she is of the opinion that 
the person is capable with respect 
to the treatment, and the person 
has given consent; or 



• (b) he or she is of the opinion that 
the person is incapable with 
respect to the treatment, and the 
person's substitute decision-maker 
has given consent on the person's 
behalf in accordance with this Act. 



“in accordance with this Act” 

• The correct SDM(s); 

• Giving informed consent— 

• In accordance with the principles for 
giving or refusing substitute consent! 

• [HCCA s. 21] 



……... 

Without lawful consent, there can be 
no treatment  

(except in case of emergency) 



Who makes the finding of incapacity? 

 
• The “health practitioner who proposes a 

treatment for a person” is the one legally 
charged with forming an opinion as to the 
person’s capacity to consent to that 
treatment. 

• Where surgery is proposed, the surgeon, 
not a psychiatrist, must make the finding.   

• [This does not preclude a psychiatric or 
other consult.] 
 
 



It’s due process when individual 
rights are restrained: 

• Canadian Charter of Rights and Freedoms 

– Life, liberty, security of the person 

– Procedural and substantive rights 

– A vulnerable population, a fiduciary standard 
of care 

• Autonomy  

– How do you say you respect a patients’ 
autonomy without respecting your legal 
obligations to them? 

• Patient-centered care 



The HCCA contains rules re: 

 

1)  who will be the substitute decision 
maker, where applicable;  and  

 

2) what is required in the obtaining of 
consent. 

 



Identifying the SDM 
 

• The HCCA  (s.20) dictates who will be the 
substitute decision maker.  The health 
practitioner identifies that person, but does 
not choose him or her. 

 
 
 



The s. 20 Hierarchy:  

• Guardian of the person – court appointed;  

• Attorney for personal care;  

• CCB appointed Representative;  

• spouse or partner;  

• child or parent;  

• sibling;  

• ‘any other relative.’ 



…………... 

• a substitute decision maker must 
decide on the basis of principles 
set out in the HCCA (s.21). 

 

• Those principles include 
consideration of the patient’s 
previously expressed capable 
wishes, and of his or her best 
interests, as defined. 

 

 
 



ASSESSING CAPACITY 

• Is the person “able to understand” 
information relevant to the treatment 
decision? 

– Different from agreeing with you as to diagnosis 

• Is the person “able to appreciate” the likely 
consequences of the treatment decision? 

– Can patient attach relevant information to his own 
condition? 



Legal Requirements: 

• Consent not required under HCCA, but you must tell 
patient capacity being assessed. 

• You must take detailed notes of questions asked and 
answers given! 

• Chart the finding of incapacity! 

• And the reasons for it… 

• Advise patient of the finding, its consequences and the 
right to challenge it by application to Consent and 
Capacity Board.   

• Help the patient apply to the Board. 

• Identify the correct SDM. 



Starson v. Swayze 
2003 SCC 32. 

 
 

• Supreme Court Decision on capacity 
assessment 

• Read the whole thing on CANLii.org 



Par. 79, Starson 
…a patient need not agree with the 
diagnosis of the attending 
physician in order to be able to 
apply the relevant information to 
her own circumstances.  



…[but] if it is demonstrated that he 
has a mental "condition,” the 
patient must be able to recognize 
the possibility that he is affected by 
that condition…  



 “Condition” refers to the broader 
manifestations of the illness rather than 
the existence of a discrete diagnosable 
pathology. The word “condition”  allows 
the requirement for understanding to 
focus on the objectively  discernible 
manifestations of the illness rather than 
the interpretation that  is made of these 
manifestations.  



As a result, a patient is not 
required to describe his mental 
condition as an "illness", or to 
otherwise characterize the 
condition in negative terms. Nor 
is a patient required to agree 
with the attending physician's 
opinion regarding the cause of 
that condition.  



NONETHELESS … 



…if the patient's condition results in 
him being unable to recognize that he 
is affected by its manifestations, he 
will be unable to apply the relevant 
information to his circumstances, and 
unable to appreciate the 
consequences of his decision. 
 



GOOD EVIDENCE 
[if it’s true!] 

One of the consequences of Mr. Handelman’s 
mental condition is that it blocks his ability to 
recognize that he suffers from it.  For example, he 
cannot recognize that his belief he is a CIA agent 
is delusional. 



“Mark, is there any prospect at all that you 
suffer from a mental condition that would 
benefit from treatment?” 
Follow up questions: 
•But you were in hospital last year and got treated, didn’t it help? 

•File last year’s discharge statement as an exhibit. 

•Maybe you aren’t really a doctor, a lawyer AND a CIA undercover 
agent? 

•Your mother is afraid of you when you don’t have treatment, you 
punch holes in the walls… 

•Why are you getting a disability pension? 

•What do you think would happen if you stopped treatment? 
•Patients can frequently identify side effects but not benefits. 



GOING TO  
THE CONSENT AND CAPACITY BOARD 

• If you’ve found patient incapable, you are 
obliged to advise of the finding of incapacity 

• …and of the right to challenge it… 

• …and you may have to help patient apply! 

• The APPLICATION is a FORM A 

– Download @ ccboard.on.ca  

– Fax it to the Board; 

– Suggest when you’d like the Hearing. 

 



Other CCB Applications 

• To be appointed Representative for an 
incapable person; 

• For “Directions” if a treatment wish needs 
clarifying; 

• To challenge an SDM decision to refuse 
consent to a treatment. 



Whither PHIPA? 

• Less confidentiality in the legal system than 
the health care system; 

• Everything can go by email: Application to the 
Board, communication with the Board, 
communication with patient’s lawyer, sending 
exhibits … 

• Hearings are open to the public. 

• Reasons for Decision, if written, are published 
on CANLii, patient identified by initials only. 

• Nonetheless, you are still bound by PHIPA! 



Hearing Preparation: 

• Watch the mock Hearing video available at the 
CCB website under “Resources” 

• Use the “clinical summary” also on CCB site 
• Will you be calling witnesses—in addition to 

yourself?  
• What chart entries and other exhibits are useful? 

– 5 COPIES OF EACH EXHIBIT 

 
• **CORROBORATION: evidence from another 

source, eg. Someone else’s chart entry. 
 



Patient’s lawyer: 

• Entitled to review the chart(s) without 
consent and to make copies; 

• Entitled to see your summary and proposed 
exhibits before the Board gets them; 

• Patient is presumed capable to retain and 
instruct counsel; 

• Counsel must follow client’s instructions, NOT 
act in patient’s best interests. 

• Different lawyers, different styles… 



WITNESSES 

• The person who assessed capacity should 
always be a witness. 

• Do you need the person live or is a chart entry, 
police report or letter good enough? 

• What is the goal of calling that witness or 
providing that chart entry? 

 



The Hearing: 

• Must be convened within 7 days of Form A [or 
other application] being filed; 
– Going longer requires consent of both parties… 

• Tell the Board WHEN you want the Hearing! 
• Takes place where? 
• Board will not look at your exhibits until patient’s 

counsel consents – save time and arrange that in 
advance with lawyer. 

• “I emailed all these exhibits to Ms Jones last 
week, he has consented to you reading them.” 



The Hearing: 

“Preliminary Matters” 
• You might concede patient has “ability to understand.” 
• Board will ask you what your diagnosis is and what 

treatments are proposed.  
– Classes of meds, not specific treatments 
– “Mr. H suffers from schizophrenia and is not capable to 

make treatment decisions respecting antipsychotics, mood 
stabilizers or side effect medications” 
• [the risks and benefits of which you have, of course, reviewed with 

him and charted that you have!] 

• You should have gotten notice if counsel wants to raise 
a preliminary matter. 
 



Preliminary Matters 

• Something ‘procedural’ like no Form 33 
[inpatients only]; 

• Not common on capacity reviews; 

• Quite common on CTO reviews: 

– Wrong SDM consented to it 

– No Rights Advice 

– Forms not completed, delivered according to the 
legislation 



Preliminary Matters 

• You might want legal advice regarding the 
issue; 

• If you didn’t get notice in advance of the 
Hearing, you are entitled to a recess or an 
adjournment – 

– But you might have to ask for it. 



The Hearing: 

• May be 1, 3 or 5 on the Panel, but prepare for 
3. 

• If reviewing a CTO, will be 3 or 5 but prepare 
for 3. 

• Presiding Member will explain the process. 



The Process: 

• Person who made the finding of incapacity 
presents case first: exhibits, his/her evidence 
then each witness; 

• HP and Witnesses give evidence start to finish 
before the next one starts: 
– Questioned by HP then patient’s lawyer, then Board 

Members [maybe] then patient’s lawyer then HP 
again  – on issues raised by questions of others. 

• Patient MAY or MAY NOT give evidence—cannot 
be compelled to testify. 



Giving Evidence: 

• What do you have to prove? 

– Lacks the ability to appreciate the reasonably 
foreseeable consequences of the decision! 

• WHAT ARE THEY?? 

• You assessed capacity 3 months ago, how do 
we know patient IS STILL incapable? 

• Board will have just read your exhibits so just 
hit the highlights: 



The “Highlights:” 
• When, where you assessed capacity; 
• Advised patient capacity was being assessed; 
• Advised patient of the proposed treatment, its risks and 

benefits; 
• You assessed capacity 3 months ago, how do we know 

patient IS STILL incapable? 
• What the “reasonably foreseeable consequences” of the 

treatment decision are; 
– And how you know: “Given the choice, he would discontinue 

treatment and, as he has every time before, he will suffer 
substantial mental deterioration.” 

• Which consequences patient cannot appreciate— 
• And WHY! 

– Mr. Handelman’s inability to appreciate the consequences is 
caused by his illness itself. 



USE THE WORDS OF THE LEGISLATION 

• LACKS the ability to understand; 

• LACKS the ability to appreciate; 

 

• “Lacks insight” has no meaning in law! 



Questioning a witness: 

• Focus your questions! 

• Focus your questions! 

• Focus your questions! 

 

• What do you want the witness to help prove? 

 



Questioning a patient: 
samples only, they might not be right for your patient 

• What work do you do for the CIA? 
• Do you think you suffer from a mental condition 

that could benefit from treatment? 
• Have you ever suffered from a mental condition? 
• Have you ever benefitted from treatment? 
• What is likely to happen if you discontinue 

treatment? 
• Dr. Jones’ chart entry from your last 

hospitalization says you were treated and you 
improved because of treatment? 



Submissions: 

• The last part of the Hearing, HP goes first, has 
right of reply after patient’s submissions. 

• “I submit the evidence proves, on a balance of 
probabilities, that Mr. Handelman lacks the 
ability to appreciate the reasonably 
foreseeable consequences of this treatment 
decision and he is therefore incapable to make 
it.  Thank you.” 



Lawyers for Health Practitioners? 

• You are entitled to representation, just like any 
other party to any legal proceeding; 

• CMPA sometimes provides counsel – if there is 
a liability issue; 

• Will your organization cover your legal fees? 

• If you don’t have a lawyer at the Hearing, you 
may wish to have your materials reviewed by 
counsel, or ask questions about 
preliminary/procedural matters. 



After the Hearing: 

• “Decision” sent the next day – weekends too. 

• Sent by fax (Know your fax number!) or email 
to HP and to patient –  
– How will patient get a copy? 

• “Reasons for Decision” 
– Explains the Board’s rationale  

– Must be requested at Hearing or within 30 days 

– Ask for them, they belong in the chart and are a 
good learning tool. 



Appeals from the Board’s Decisions: 

• Patient’s automatic right; HP’s as well. 

• Treatment may not begin or be changed pending 
appeal except with a Court order; 

• Treatment may continue. 

• What to do if patient says he wants to appeal but 
does not… 
– Time to commence appeal is 7 days from Decision 

• Appeals to Superior Court— 
– You WILL need a lawyer! 



Questions? 



Does it hurt when my lawyer touches you there? 

• d 


